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IN THE  COURT OF THE SPECIAL JUDGE, UDALGURI, ASSAM 

 

  Special (NDPS) Case No.9/2017  
  (U/S :20(b)(ii)(A) NDPS Act)  
 
   
 
  State 
           Versus 
           Sri Dilip Daimari, 
  S/o- Late Gajen Daimari,  
  Vill- Bhita Sonai,  
  P.S.- Udalguri, Dist-Udalguri.  
 
  PRESENT: Sri P.Saikia,A.J.S.,  
        Sessions Judge,  
        Udalguri.  
 
  APPERANCE:  

  For the Prosecution : Sri M. Khaklary, Add. P.P.,Udalguri  

  A N D  

  For the accused : Mr. R.Khaklari, Advocates.  

  Evidence recorded on : 27.10.17, 9.2.18, 10.7.18, 20,9.18, 

            9.11.18, 20.2.19. 

  Argument heard on : 22.4.2019. 

  Judgment delivered on: 6.5.2019. 

 

 

J U D G M E N T 

 

1. The prosecution case in a nutshell, is that on 26.12.2016 Dilip Mili, SI of 

Police Rowta police station lodged an FIR with the Officer-In-Charge of Rowta 

PS stating, inter-alia, that on the same day he received secret information that 

one person at Kahibari had been selling contraband substances. On getting the 

information he recorded GDE No.509 dated 26.12.2016 and proceeded to the 

place of occurrence for conducting raid in that place. Accused Dilip Daimari 

was found suspiciously loitering there and on being searched he recovered 38 

numbers of small bottles containing suspected cannabis (Ganja) and the same 

were seized in presence of witnesses and arrested the accused. Thereafter, 
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seized items alongwith the accused were handed over to the Officer-In-Charge 

of Rowta PS.  

 

2. On receipt of the FIR, the Officer-In-Charge, Rowta PS registered a 

case being Rowta P.S. case No.141/16 U/S U/S 20(b)(ii)(A) NDPS Act and 

entrusted the investigation to SI Khagen Hazarika. During the course of 

investigation, the I.O. recorded the statement of the witnesses U/S 161 

Cr.P.C., sent the sample of the seized contraband cannabis (Ganja) to FSL for 

examination. After receiving the forensic expert report of the sample giving 

positive test for cannabis Ganja the I.O. submitted the charge-sheeted against 

the accused Dilip Daimari U/S 20(b)(ii)(A) NDPS Act to face trial.  

 

3. On evaluation of the case record a prima-facie case U/S 20(b)(ii)(A) 

NDPS Act made out against the accused Dilip Daimari and, as such, a formal 

charge under the aforesaid Section of law was framed against the accused and 

the same on being read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

 

4. In order to bring home the charge the prosecution examined as many 

as eight witnesses and also exhibited some documents on record. 

 

5.  The statement of the accused U/S 313 Cr.P.C. is recorded. He has 

denied that seized cannabis (Ganja) was recovered from his possession and 

out of grudge he has been falsely implicated in this case. However, he has 

declined to adduce any evidence when he was asked to enter into defence.  

 

6. In the context of the above facts and circumstances of the case, the 

point for determination in the case is set forth as follows:  

 Whether the accused on 26.12.2016 at about 10.10 AM at Kahibari 

under Rowta police station had possessed 38 smal packets of Ganja for sale 

and thereby committed an offence punishable U/S 20(b)(ii)(A) NDPS Act? 

  

7.  I have heard arguments put forward by the learned counsel of both the 

sides considered the evidence on record in its entirety. 
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DISCUSSION, DECISION AND REASONS THEREOF: 

 

8.   PW1, Dilip Mili is the informant of the case. According to his evidence 

on 26.12.16 he was working as O/C of Rowta PS. On that day at about 10.20 

AM he received a secret information that a person was loitering with 

intoxicated substance in Rowta area. After getting the information he made 

GDE No. 509 dated 26.12.16 and went with his staff alongwith SSB personnel 

to Daifang Kahibari area. He arrested the present accused Dilip Daimary. They 

made search and found 38 numbers of bottle of suspected cannabis. They 

brought a digital weighing scale for measuring cannabis which articles were 

recovered in presence of witnesses. Ext.2 is the seizure list of digital measuring 

scale. The weight of seized cannabis was .157 grams. Ext.3 is the seizure list 

by which the cannabis was seized. Thereafter, he took sample of 24 grams 

each in two packets and sent the same to FSL for examination and in this 

connection he lodged the FIR. Ext.4 is the ejahar wherein Ext.4(1) is his 

signature. As being the then O/C of Rowta PS he registered a case vide Rowta 

PS case No. 141/16 U/S 20(b)(ii)(A) of NDPS Act and entrusted SI Khagendra 

Hazarika for investigation into it.  

 

9. In cross-examination he has stated that he reached the place of 

occurrence at 11 AM on the day of occurrence. There was four staffs alongwith 

him. The witnesses mentioned in seizure list Ext.2 are police personnel. In 

Ext.2 he did not obtain the signature of any independent witness. In Ext.3 he 

obtained signature of four witnesses out of three are police personnel and one 

was independent witness. Witness No.4 was on his way. He knows about 

recovery of cannabis and he is not local person of that area. He did not obtain 

signature of witness from local area and village Headman. In Ext.3 the place of 

occurrence is mentioned as Daifang Kahibari Udalguri Rowta road. The 

distance between police station and Daifang Kahibari is about 10 KM. He 

weighed of seized article at Daifang Kahibari. He has denied the suggestion 

that nothing had been recovered from the possession of the accused and that 

he deliberately planted a case against the accused and that he did not obtain 

permission from the concerned authority to search the accused.    
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10. PW2, A. Sidharth Singh is a seizure witness. It is his evidence that on 

the day of occurrence which took place in the year 2016 he was on duty at 

Rowta police station. He alongwith the Officer-In-Charge of Rowta PS went on 

duty. Then the Officer-In-Charge asked him to nab the accused. Accordingly he 

nabbed the accused and brought him to Rowta PS. The Officer-In-Charge, 

Rowta PS again call him to police station and obtained his signature in the 

seizure list. Weighing machine was seized by the police. Ext.2 is the seizure list 

of weighing machine wherein Ext.2(2) is his signature. Ext.3 is the seizure list 

of contraband cannabis (Ganja) and Ext.3(2) is his signature.  

 

11. In cross-examination he has admitted that he put his signature in Ext.2 

and 3 in the police station in the evening.  

 

12. PW3, Nishu Singh is another official seizure witness. Like PW2 he has 

deposed that on the day of occurrence he went to duty with the Officer-In-

Charge of Rowta PS then nabbed the accused as per direction of the Officer-

In-Charge and brought at Rowta PS. Ext.2 is the seizure list of weighing 

machine wherein Ext.2(3) is his signature. Ext.3 is the seizure list of 

contraband cannabis (Ganja) and Ext.3(3) is his signature.  

 

13. In cross-examination he has also admitted that in Ext.2 and 3 he put 

his signature in the police station in the evening.  

 

14. PW4, Daimalu Basumatary is another official seizure witness. As per his 

oral version the incident occurred in the year 2016 in the month of December. 

On the day of occurrence Dilip Mili, O/C of Rowta PS asked him to get ready to 

go to a place with him. Then he alongwith the O/C and some SSB personnel 

came to Daifang railway gate. He stopped the vehicle as per the direction of 

the Officer-In-Charge. Then their Officer-In-Charge got down from the vehicle 

and conducted search on the person of the accused present in the dock who 

was in a waiting shed for travelers. On being searched their Officer-In-Charge 

recovered some substance like drugs from the possession of accused kept in a 
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plastic bottle containing 38 small packets inside it. Then the accused alongwith 

recovered suspected cannabis contained in the bottle were brought to the 

Rowta PS. The Officer-In-Charge prepared a seizure list at the police station 

regarding seizure of the seized contraband cannabis (Ganja) contained in the 

bottle in small packets in his presence. Ext.3 is the seizure list. Ext.3(4) is his 

signature.  

 

15. In cross-examination he has revealed that he drove the vehicle to the 

place of occurrence alongwith their Officer-In-Charge. When their Officer-In-

Charge alongwith SSB staff conducted search on the person of the accused he 

remained in the vehicle. The seized contraband cannabis containing in a plastic 

bottle was recovered when the accused carried the same in a bag. The 

recovered cannabis was showed to him by the Officer-In-Charge while he was 

sitting in the vehicle but he could not identify the substance. The seizure list 

was prepared at the police station and accordingly he put his signature. He has 

denied the defence suggestion that no contraband cannabis (Ganja) was 

recovered from the possession of the accused.  

 

16. PW5, Dhrubajyoti Hazarika is the Dy. Director, Drugs and Narcotics 

Division, Directorate of Forensic Science, Assam, Kahilipara. He has stated that 

on 28.12.16 he received one parcel in connection with Rowta PS case 

No.141/16 U/S 20(b)(II)(A) NDPS Act. The parcel consists of two exhibits 

enclosed in a sealed envelope. The facsimile of the seal was found to be “SP 

UDL.” 

DESCRIPTION OF ARTICLES    

Two sealed envelopes marked as “A” and “B” having one closed polythene 

packet containing 24 g black coloured substances (in small pieces). Marked 

here as DN-573/2016 (a) and DN-573/2016 (b). 

RESULT OF EXAMINATION:- 

The Exhibit DN-573/2016 (a) and DN-573/2016 (b) gave positive tests for 

Cannabis (Hashish). 
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 My report was forwarded by their then Director. Ext.5 is his report. 

Ext.5(1) is his signature. Ext.6 is the forwarding report issued by their Director 

Mr. G.N. Deka. Ext.6(1) is his signature which he knows on communication. 

 

17. In cross-examination by defence he has stated that their Director 

received the sample in a closed envelope from a messenger of S.P., Udalguri 

on 28.12.16. In his report he has not mentioned the procedure adopt for his 

examination.  

 

18. PW6 is Aminul Hoque. He has turned hostile. Before declaring his as 

hostile witness he has stated to the effect that at the material time one day he 

was returning to his home from Udalguri. On the way after cross a little 

distance of kathalbari he saw some police personnel and the accused. At that 

time the police asked him to stop and also took his signature in a blank paper. 

Accordingly he put his signature. He also saw one bag in the hands of the 

accused but he does not know what was inside the bag. Thereafter he 

proceeded to his home. Ext.3 is the seizure list. Ext.3 (5) is his signature. 

  

19. During cross-examination by the prosecution he has denied that he 

stated to the police that on 16.12.16 in the morning at around 10 AM while he 

was returning to his home from Udalguri on a motor-cycle the police suddenly 

signaled him to stop his motor-cycle near Daifang Kahibari. Accordingly, he 

stopped his motor-cycle. At that time police recovered and seized some plastic 

bottles containing contraband cannabis (Ganja) weighing about 157 grams and 

38 small plastic bottles.  

 

20. In cross-examination by defence he has stated that he saw the accused 

for the first time at the place of occurrence on the day of occurrence while he 

was returning from Udalguri to his home situated at Kahibari. Nothing was 

read over to him after taking his signature in Ext.3. He only saw one bag. 

 

21. PW7, Sri Khagendra Hazarika is the investigating officer of the case. He 

has deposed to the effect that on 26.12.16 he was posted at Rowta PS as 

second officer. On that day O/C, Rowta PS brought one accused namely Dilip 
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Daimary alongwith some bottles containing cannabis seized by him at the spot 

and handed over him and entrusted him to investigate into it. Then he sent the 

samples of the seized contraband cannabis (Ganja) for examination to FSL as 

prepared by the informant at the place of occurrence. He recorded the 

statement of the informant Dilip Mili. The accused was taken into custody and 

forwarded to the court. On 29.3.17 he received the FSL examination report 

giving positive test of cannabis of the seized samples and, as such, he lodged 

the formal charge-sheet to prosecute the accused Dilip Daimary U/S 

20(b)(ii)(A) of the NDPS Act. The informant Dilip Mili prepared a sketch map of 

the place of occurrence. Ext.7 is the sketch map. Ext.7(1) is the signature of 

informant SI Dilip Mili which is known to him. Ext.8 is the charge-sheet. 

Ext.8(1) is his signature.  

 

22. In cross-examination he has revealed that after production of the 

accused before him he did not visit the place of occurrence. The seized 

samples were sent for FSL examination on 28.12.16. He did not record the 

statement of any witness during his course of investigation. He has denied the 

defence suggestion that on the day of occurrence no contraband cannabis 

(Ganja) had been recovered from the accused and a case has been falsely 

planned against the accused. 

 

23. PW8, Chitra Ranjan Bhattacharjee is another seizure witness. His 

evidence discloses that about two years ago at the material time he was at his 

grocery shop. Around 7 PM the officer in-charge of Rowta PS came to his shop 

alongwith CI of police and seized his electronic measuring scale. Then they 

asked him to accompany them and they took him in a vehicle alongwith his 

electronic measuring scale to Daifam. The police official got down from the 

vehicle at Daifam leaving him in the Vehicle. After few moments the police 

official returned to the vehicle and then they came back to Rowta PS. At the 

Rowta PS the officer-in-charge Rowta PS showed him some small plastic 

bottles and seized the same in his presence. After measuring the small plastic 

bottles the police gave zimma the seized electronic measuring scale to him. 

Ext. 2 is the Seizure list of electronic measuring scale alongwith one Rs.5/- 

denomination coin Ext. 2(4) is his signature. 
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24. In cross-examination he has stated that he did not see the accused 

right from visiting of police in his shop till giving zimma of his electronic 

measuring scale seized by the police. The police did not tell him as to why he 

was brought to Daifam and again brought back to the Rowta PS which is 

situated near his grocery shop. When he put my signature Ext.2 it was a blank 

paper. 

 

25. From the above discussed evidence on record what it would transpire 

from the testimony of PW5, Dhrubajyoti Hazarika is the Dy. Director, Drugs 

and Narcotics Division, Directorate of Forensic Science, Assam, Kahilipara that 

he examined the suspected cannabis (Ganja) seized in connection with this 

case and on detail examination he found the sample gave positive tests for 

Cannabis (Hashish) and, accordingly, he submitted report vide Ext.5. 

 

26. There is no dispute so far as the report of PW5 (expert) that the seized 

cannabis was ganja. Now, the crux of the question is whether the seized 

cannabis (ganja) was recovered from the conscious possession of the accused. 

In this respect there are several infirmities in the prosecution case.  

 

27. On appreciation of the testimony of the informant (PW1) it transpires 

that on 26.12.16 he was working as O/C of Rowta PS he received a secret 

information at about 10.20 AM that a person was loitering with intoxicated 

substance in Rowta area. After getting the information he made GDE and went 

with his staff alongwith SSB personnel and arrested the present accused Dilip 

Daimary as search on being made he found 38 numbers of bottle of suspected 

cannabis. They measured the seized suspected cannabis in presence of 

witnesses and the weight of the seized cannabis was .157 grams and the 

samples thereof in two packets were taken at the spot in presence of 

witnesses for FSL for examination.  

 

28. Contrary to the testimony of the informant (PW1) the lone independent 

seizure witness (PW8) including the official witnesses namely, PW2, PW3, PW4 

and PW6 who accompanied the informant (PW1) have categorically disclosed 

that they did not witness actual search and seizure of the seized cannabis from 
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the possession of the accused at the place of occurrence and the same were 

later seized at the police station. Thus, it appears that there is a vital 

contradiction as regards the seizure of the suspected cannabis (ganja) from 

the possession of the accused at the place of occurrence as none of the seizure 

witnesses has supported seizure of the same at the spot. There is nothing to 

disbelieve the statements of the seizure witnesses comprising both official and 

non-official witnesses as their evidences have orchestrated that they put their 

signatures in the seizure list only in the police station. Thus, seizure witnesses 

of the case have not substantiate the case of recovery of suspected ganja from 

the exclusive possession of the accused at the spot as according to all the 

seizure witnesses seizure list was prepared at the police station and not at the 

spot and they were not shown the seized contraband cannabis (ganja). 

 

29. In the light of the above evidence, there is no manner of doubt of 

mandatory provision of Section  42(2) of the Act were not complied with by the 

informant. 

 

30. In catena of decisions of the Apex Court viz State of Punjab vs. 

Babbir Singh 1994 (3)SCC 299; Sukhdev Singh Vs. State of Hariyana 

2013 CrLJ 841 SC and State of Rajasthan Vs Jag R aj Singh @ Hansa 

2016 CrLJ 336 SC, it has been held that non-compliance of the provision of 

Section 42(2) of the Act would entitle the accused to acquittal because of 

inbuilt prejudice resulting for non-compliance of the said provision.  

 

31. In State of Rajasthan Vs Jag R aj Singh @ Hansa (Supra) Apex 

Court has held that- 

 “The object of NDPS Act is to make stringent provisions for control 

and regulation of operations relating to those drugs and substances. At the 

same time, to avoid harm to the innocent persons and to avoid abuse of the 

provisions by the officers, certain safeguards are provided which in the 

context have to be observed strictly. Therefore these provisions make it 

obligatory that such of those officers mentioned therein, on receiving an 

information, should reduce the same to writing and also record reasons for 

the belief while carrying out arrest or search as provided under the proviso 

to Section 42(1). To that extent they are mandatory. Consequently the 

https://indiankanoon.org/doc/1727139/
https://indiankanoon.org/doc/855593/
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failure to comply with these requirements thus affects the prosecution case 

and therefore vitiates the trial.”  

32. This is also what happened in the instant case as though PW5 has 

confirmed that seized samples of cannabis (ganja) gave positive test but due 

to glaring defect and lacuna in connection with search and seizure of the 

cannabis (ganja) has caused serious doubt as to the recovery of seized 

cannabis (ganja) from the conscious and exclusive possession of the accused 

to rope with the charged levelled against him inasmuch as the informant (PW1) 

has failed to comply with the provision 42 of the Act as though he recorded 

GDE before proceeding to the place of occurrence but no copy thereof was 

sent to the superior officer nor thus the GDE reflects the ground for non-

compliance of the provision 42 of the NDPS Act before proceeding to conduct 

search and seizure at the place of occurrence. Moreover, it has already been 

noticed that none of the seizure witnesses including official seizure witnesses 

have reported seizure of the contraband cannabis (ganja) from the possession 

of the accused in their presence. Rather, they have empathically stated that 

seizure list was prepared in the police station and they were not shown the 

seized materials.  

33. Having found such serious discrepancies in the testimony of the 

informant (PW1) and recovery of search and seizure from the exclusive 

possession of the accused has become doubtful.  

34. Situated thus, there is patent illegality in the case of the prosecution 

and such illegality is incurable. This is a case of total non-compliance. The twin 

purpose of the provisions of Section 42 which can broadly vitiated that it is a 

mandatory provision which ought to be construed and complied strictly and 

compliance of furnishing information to the superior officer should be forthwith 

or within a very short time thereafter and preferably post-recovery has not 

been followed by the informant (PW1). In addition to that seizure witnesses 

PW2, PW3, PW4 and PW6 have not substantiate the fact of recovery of seized 

cannabis (ganja) from the exclusive possession of the accused and, therefore, 

the prosecution case as to recovery of contraband cannabis from the exclusive 

possession of the accused has become tainted.  
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35. In view of the above discussed reasons thereof, I find and held that the 

accused is entitled to get the benefit of doubt.  

 

36. Accordingly, accused Dilip Daimari is acquitted from the charge U/S 

20(b)(ii)(A) of the NDPS Act and set them at liberty forthwith.   

 
37. Bail bond executed by the accused persons and the surety shall remain 

in force for another six months under the purview of Section 437(A) Cr.P.C.  

 

38. Destroy the seized materials in due course of law if not destroyed 

already.  

Given under my hand and seal of this Court this 6th  day of May,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 
              Sessions Judge, 
                  Udalguri. 
   Sessions Judge, 
         Udalguri. 
 

 

 

 

 

 

 


